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J & K Seminars -- 19 July 2002 -- Lancaster, Pennsylvania  
 
 CLINICAL SUPERVISION:  
 ETHICAL, BOUNDARY & RISK MANAGEMENT ISSUES* 
 

Gary R. Schoener**  
 
  
 
 INTRODUCTION 
 

Since one of my key points is going to be the importance of setting up goals in supervision, I will model 
that by beginning with the learning objectives for this program.  At the conclusion of this workshop you should 
be able to: 
 
 Distinguish supervision from case consultation; 
 Explain the differences between administrative supervision, clinical supervision, and 

 supervision for training purposes; 
 Describe the development of a supervisory contract; 
 List methods for creating a "safe" atmosphere in supervision; 
 Discuss ethical issues in the supervisory relationship; 
 Discuss at least three boundary issues in the supervisory relationship; 
 Name factors affecting the level of collaboration between supervisor and supervisee; 
 Define supervisory "malpractice" and "breach of fiduciary duty" by a supervisor; 
 Discuss options for dealing with supervisee impairment and their relationship to the 

 Americans With Disabilities Act; 
 Discuss typical problems encountered by supervisees and signs of "trouble" 

 
 TYPES OF SUPERVISION: 
 

In its most common usage in agency and organizational settings, supervision means administrative 
supervision -- that is, some sort of oversight of professional work.  One's supervisor in many human service, 
educational,  and correctional settings is simply the person one reports to and who helps do your performance 
reviews and possibly decide on your salary.  It is sometimes quite vague and unclear as to how clinical 
supervision or practice oversight is provided by such a supervisor.  Technically speaking, they have the 
responsibility to ensure that there is adequate clinical supervision, even though they may not provide it 
directly themselves.  
  
* Nothing in this presentation should be construed to be (1) legal advice; (2) professional advice for the 
handling of a given situation.  The exact facts, beliefs, and clinical impressions related to a given circumstance, 
not to mention statutory or case law, rules, and regulations may affect choices and the weight given to various 
decision options.  Obtaining expert or peer consultation from another supervisory - level professional or 
administrator is advisable when handling complex matters.  These are the views of a clinical psychologist and 
executive director who does a great deal of organizational and clinical consulting and training.   
 
** The presenter is a Licensed Psychologist (M.Eq.) & Executive Director, Walk-In Counseling Center, 
2421 Chicago Avenue S., Minneapolis, Minn. 55404  (612) 870-0565  Fax (612) 870-4169 website: 
www.walkin.org  Personal Email:  grschoener@aol.com 
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Since the inception of various counseling and psychotherapy fields, the term supervision has been used to 
refer to a variety of relationships which typically involve some imparting of knowledge, insight, or guidance in 
the clinical handling of cases by a more senior professional.  The presumption is that we have a trade involving 
techniques which can be taught through the apprenticeship model.  This is termed clinical supervision.   
 

The supervisee can be a student, in which case the supervision standards may be set by a training 
program or an internship site.  One can be a new professional acquiring supervised hours towards licensure in 
which case the standards for supervision are governed by rule or statute.  Furthermore, some levels of licensure 
require that one be supervised on an ongoing basis. Or one can be a junior staff member being supervised by a 
more experienced one based on a job requirement. 
 

Then, as a longstanding tradition, independent practitioners often purchase supervision through an 
arrangement with a supervisor, or as part of  a supervision group.  These groups vary.  Some  are really peer 
supervision groups whereas others rely heavily on the role of the supervisor who leads the group meetings. 
Within agencies or organizations, one usually has a supervisor who is an administrative supervisor -- that is, 
the person who fills out your evaluations and determines salary, promotions, etc.  This may or may not be 
combined with true clinical supervision responsibilities. 
 
 YOUR QUALIFICATIONS 
 

There is so little formal training of supervision in either graduate school or post-graduate work that it is 
hard to know what would constitute training and experience in supervision.  The Walk-In Counseling Center has 
run a supervision training program for many years, but we found virtually no models when we developed it.  It is 
only in recent years that there has been any sort of research on supervision and even the journals are relatively 
new in that area of work.  If you supervise you should be able to name key texts you have read on the topic and 
should consider subscribing to one of the journals which publishes on supervision issues.  Another option we 
have utilized at the Walk-In Counseling Center is having supervisors meet themselves for peer supervision of 
supervision. 

EXERCISE: What is your own experience with supervision?  Who were your "best" supervisors? 

EXERCISE:  What were your worst supervisory experiences, or least helpful supervisors?* 
 

  
* In a recent article by Ramos-Sanchez & Esnil et. al. (2002) a study of negative supervisory events led to a set 
of categories for negative supervisory experiences: 
• Interpersonal relationship & style:  Differing attitudes, personality conflicts, & communication 

difficulties including the supervisor's being critical, judgmental, disrespectful & unsupportive 
• Supervision tasks & responsibilities:  Issues pertaining to the activities, roles, goals, expectations, and 

time spent in supervision, including viewing tapes, lack of supervision, & inadequate & outdated 
knowledge and skills of the supervisor. 

• Conceptualization & theoretical orientation:  Conflicts involving client conceptualization, diagnosis, 
treatment decisions, & interventions, such as disagreements related to opposing theoretical orientations. 

• Ethics, legal & multicultural issues:  Ethical and legal considerations pertaining to the professional 
practice of psychology, including multicultural competence, clinical issues, case management, and 
professional development  (e.g. offensive statements about particular groups; misrepresenting program 
content and services to others in the community) 
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Unfortunately, research in supervision has lacked rigor so that the literature provides little in the way of 



guidance concerning the development of relevant skills (Ellis & Ladany, 1997; Ellis et.al., 1996).  Furthermore, 
historically there has been a focus on the "parallel process" model -- that is, the belief that supervision modeled 
psychotherapy itself.  The supervisory alliance has often been described largely in dynamic terms (c.f. Gill, 
2001) which may be helpful but does not present a coherent model.  This relational approach is the most 
common model in use (cf. Feasey, 2002). 
 

It has been noted that historically supervisors have been expected to draw on psychotherapeutic skills and 
their own experiences as supervisees (Russell & Petrie, 1994).  Ironically, there is some evidence for a tendency 
for supervisors to repeat the mistakes made by their own supervisors (Worthington, 1997).  As the body of 
thought concerning supervision and how one may train supervisors (e.g. Watkins, 1997), there is research 
evolving on the training of supervision. (cf. Milne & James, 2002) 
 

Another method of analysis is to examine the elements of supervision and examine which skills one 
possesses. What types of services are you qualified to supervise?  In which areas do you have experience?  
How good are you in the central tasks of supervision: 
 

(1)  Providing a non-judgmental, supportive atmosphere; 
(2)  Providing insights into the handling of clinical matters; 
(3)  Providing guidance around ethical/legal dilemmas; 
(4) Providing support and also confronting problems of personal impairment in the  supervisee; 
(5)  Providing support and confronting practice deficits in the supervisee; 
(6)  Rewarding hard work and successes; 
(7)  Assessing and learning from errors; 
(8)  Providing balanced and fair assessments or evaluations of the supervisee; 
(9)  Handling challenge and confrontation by the supervisee; 
(10) Protecting the supervisee against unreasonable challenge by clients, or staff 

 
 SUPERVISING DIFFERENT TYPES OF PROFESSIONALS: 
 

  It is not uncommon for psychologists to end up supervising some people who are in a different field  
with other traditions.  There are three major issues when supervising persons who are not in your profession: 
 

(1)  Are you clear on the standards and expectations of the supervisee's field, especially any 
differences between that field and yours?; 

 
(2)  Do you know something of the traditions of supervision in the other field?  For example, in 
some correctional setting and in substance abuse treatment, supervision is sometimes viewed in a 
negative light as "someone looking over your shoulder" and has not always been something that 
workers gladly pursued; 

 
(3)  Are you clear on reporting duties and standards for that field?   

 
 LEGAL REQUIREMENTS FOR SUPERVISION 
 

Legal definitions of supervision or requirements are typically to be found in one of two places: (1) in the 
language of contracts or regulations relating to reimbursement (where such supervision is required for 
reimbursement for services; (2) as regards trainees, there may be standards in the licensure law. 

As regards reimbursement related rules and laws, it is your duty to know what the covenants are in 
contracts or rules regarding reimbursement for care provided by individuals who are being supervised by 
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you or a member of your staff. 
 

The licensure laws may contain information relative to the supervision of trainees.  For example, 
the requirements of the Board which licenses psychologists in Pennsylvania are: 
 

(1) The supervisor shall be qualified by training and experience to practice in the supervisee's areas 
of supervised practice. 

 
(2) The supervisor shall be the owner of, an employee of, or in contract status with the professional 
setting employing the supervisee and may not be subject in any way to the supervisee's control or 
influence. 

 
(3) The supervisor shall be accessible to the supervisee for consultation. 

 
(4) The supervisor shall be accessible to clients/patients of the supervisee for the purpose of 
answering questions and responding to concerns. 

 
(5) The supervisor shall be responsible for the supervisee's services to each client/patient. 

 
(6) The supervisor shall be empowered to interrupt or terminate the supervisee's activities in 
providing services to a client/patient and, if necessary, to terminate the supervisory relationship. 

 
(7) The supervisor may not be a relative of the supervisee by blood or marriage, may not be involved 
in any dual relationship which obliges the supervisor to the supervisee, and may not engage in treatment 
of the supervisee. 

 
(8) The supervisor may not be the subject of a disciplinary action by any licensing board. 

 
(9) The supervisor shall establish objectives to be achieved by the supervisee during supervision. 

 
(10) The supervisor shall review issues of practice and ethics with the supervisee. 

 
(11) The supervisor shall maintain notes or records of scheduled supervisory sessions. 

 
(12) The supervisor shall observe client/patient sessions of the supervisee or review verbatim 
recordings of these sessions on a regular basis. 

 
(13) In regularly scheduled supervisory meetings, the supervisor shall discuss the supervisee's level of 
work -- for example, the supervisee's areas of competence and areas of needed improvement. 

 
(14) The supervisor shall provide to the supervisee recommendations bearing on further development, 
shall encourage the supervisee to read widely in the professional literature, and shall help the supervisee 
gain a level of skill necessary for independent practice. 

 
(15) The supervisor shall prepare written evaluations or reports of progress which shall delineate the 
supervisee's strengths and weaknesses.  These evaluations or reports shall be discussed with the 
supervisee on at least a quarterly basis. 

 
(16) The supervisor shall encourage the supervisee to work with professionals in other disciplines as 
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indicated by the needs of each client/patient and shall periodically observe these cooperative encounters. 
 

(17) The supervisor shall not accept fees, honoraria, favors or gifts from the supervisee. 
 

(18) The supervisor shall ensure that the supervisee's status as a psychology trainee is known to 
clients/patients and to third party payers. 

 
(19) The supervisor shall ensure that the supervisee has access to multidisciplinary consultation, as 
necessary. [Knapp, VandeCreek, & Tepper, 1998, pp. 10 - 11]  

 
These are formidable requirements and assume a large amount of direct oversight.   

 
 WHAT'S IN A NAME? 
 

The term supervisor means that someone is in charge of the work being done.  In effect, that they are 
responsible for it.  For the supervision of a trainee or the supervision of a junior staff member or the 
administrative supervision of all staff, this should not be a surprise or a problem.  We take for granted that he 
are responsible for the work done by our students and our staff.   If they mess up while under our 
supervision, we will share in the responsibility. 
 

But, what about the situation in which there is a looser arrangement -- where there is no clear 
administrative oversight or responsibility:  e.g. when someone voluntarily comes to you for supervision to help 
them in their work.  The answer is, generally speaking, that if you permit the term to be used a client, or 
another party, can presume that you are in fact a true supervisor and thus responsible for the work.  In 
our book PSYCHOTHERAPISTS' SEXUAL INVOLVEMENT WITH CLIENTS: INTERVENTION & 
PREVENTION (Schoener, et. al., 1989), we tell of a case in which a practitioner who was not yet licensed was 
supervised by a practitioner.  He had sex with a client whose case was never mentioned in supervision and whom 
the supervisor had never heard of.  When the suit was brought the practitioner left town.  The suit focused on the 
supervisor and his insurance ended up picking up the cost and settling the case -- largely because he allowed the 
use of the term and the client had heard that he was the supervisor. 
 

In actuality many so-called supervision relationships are, in fact, case consultation.  Case consultation 
involves the voluntary sharing of material that the supervisee chooses to share. It is presumed that the 
consultee has the skill and judgement to practice independently and that he or she can reasonably 
determine what things to get help with. 
 

By contrast, with true supervision, the supervisor can compel the sharing of any and all cases, can 
demand the review of files, and can focus the supervision any way he or she wants to. While the supervisee 
may be bringing up the things which most require input, it is not presumed that he/she is, and the 
supervisor can always overrule the judgment of the supervisee and insist that a course of action be 
followed.  Even with the peer supervision model we use at the Walk-In Counseling Center where the supervisor 
is largely a team leader, the supervisor can overrule a counselor in a situation which is deemed dangerous by the 
supervisor. 

 
 

Shakespeare may well be right that ...a rose by any other name would smell as sweet....so if it is really 
case consultation you are doing, why not call it that.   In this case the name you use for the relationship has 
important implications.  If you call it "supervision," then you are the supervisor ..... you have some responsibility 
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for the care delivered ..... even if you are really focusing just on providing voluntary case consultation. 
 
 THE NATURE OF THE PROFESSIONAL RELATIONSHIP 
 

All professional relationships are fiduciary contracts.  They are contractual relationships between the 
client and the professional as well as between the client and the program, in which the professional (e.g. 
counselor) & program are deemed to have more power and more responsibility. So, while both client and 
professional have responsibilities, the professional's are deemed to be greater.   
 

It is assumed that the professional  has the skill and knowledge that an ordinary member of the 
profession, in this community, has and that  this skill and knowledge will be used in a timely fashion to 
help the client.  
 

Like all contractual relationships, this one is defined by both explicit & implicit warranties: 
 

(l) Explicit warranties are statements the professional makes about treatment rules & other 
matters as well as printed materials, client handbooks, posted notices, and brochures. This also 
includes the content of advertising for a service or program. 

 
(2) Implicit warranties are beliefs that a "reasonable person" might hold about the counseling or 
the program where explicit warranties are lacking or unclear. To the degree that you do not 
describe something to a client or potential client, he/she may make reasonable assumptions. 

 
Where does the supervisor come in here?  Does the supervisor have a fiduciary duty to the client of the 

agency or the client of the staff member who is under supervision?  Well, this is a legal question to some 
degree and the answers vary with the circumstances.  However, if the client has had any interaction with the 
supervisor, a duty probably exists.  Furthermore, under some circumstances if the client knows of the 
existence of a supervisor and relies on that as a warranty of quality or safety, there might be some 
exposure to liability.  
 

The supervisor, whether administrative or clinical, needs to be aware of representations made about the 
program or its services and be sure that these are accurate and clear to clients.  Workers may not be as focused on 
this but it is essential that the services be accurately described.  
 
 VICARIOUS LIABILITY 
 

In general, supervisors, administrators, and agencies may all be held accountable for the work done for 
the client under the theory of respondeat superior ("let the master respond" to the failures of the subordinate).  
This theory of liability flows from the fact that employers and supervisors may benefit from the work done by 
their supervisees or employees.   
 

Although cynics note that people sue  the employer or supervisor because "that's where the deep pocket 
is, " many aggrieved consumers are more troubled by the fact that their trust in an organization or agency was 
violated than that an individual staff member erred.  Sometimes they believe, with or without evidence, that the 
employer "knew what was going on" or "knew that the worker was a problem." Generally speaking, one must be 
able to show three things to provide the linkage to liability: 
 

(1) The supervisee or staff member must be under the supervision of the supervisor and be 
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providing some services which benefit the supervisor or agency.  The "outside" supervisor does not 
have to be paid for this to be the case; 
 
(2) The supervisee must have acted within the "scope of employment" -- the defined tasks that 
go with the job.  Even if the work is misguided or not what the supervisor would have wanted, it can be 
within the scope. For example, a worker who engages in very hostile confrontation that the supervisor 
would not approve of would nonetheless be within the scope of employment if it was done in a 
misguided effort to provide counseling; 

 
(3) The supervisor must have the power to control and/or direct the work of the supervisee, 
even if in this instance there was no supervisory input.  It is not a requirement that the supervisor knew 
anything about the case or in any way participated in care decisions.    

 
 DIRECT LIABILITY:  NEGLIGENT SUPERVISION 
 

While negligence in supervision can be charged in a civil suit for a variety of reasons, I am going to focus 
on negligent supervision as a type of  malpractice.  Malpractice is a type of professional negligence. The term 
"negligent supervision" is common in malpractice actions and is also linked at times with the term "negligent 
retention" (referring to an organization having "retained" a staff member who was not providing appropriate care 
and who should have been more closely supervised, or fired).  To prove malpractice, one must show: 
 

(1)  That you as a professional had a duty to perform vis a vis someone with whom you had a 
professional relationship -- in this case a supervisory relationship.  To show this one must prove 
that there is or was a supervisory relationship; 

 
(2)  That you failed to meet the standard of care in performing this duty -- that your performance of 
your supervisory duties was not at the level that one would reasonably expect from a reasonable and 
prudent supervisor in your field faced with the same, or similar, supervisory situations; and 

 
(3)  That damages to the supervisee, or to their client, were a direct result of your failure.  While the 
most common cases are those brought by clients of the supervisee, it is conceivable that a 
supervisee might charge that  they were damaged due to failure to properly train them, supervise 
their work, or manage your relationship with them (e.g.  sexual involvement with supervisees) 

 
Often the question is What the supervisor knew, or should have known abut the situation. So, there are 

instances where inattention to what is happening puts the supervisor at risk.  One does not have to know of the 
substandard work or practice to be liable for it.  If one doesn't actually know about it, or even know about the 
case in question, the issue of responsibility can still be raised if it can be argued that the supervisor should have 
known what was going on.  There is an excellent discussion of supervisor liability in Sexual Abuse by 
Professionals: A Legal Guide  (Bisbing, Jorgenson & Sutherland, 1995). 
 
 
 
 NEGLIGENT CASE CONSULTATION 
 

I have never heard of a case of "negligent case consultation," although this neither means that there hasn't 
been one, or that there couldn't be one.  Defining the duties of a case-consultant would be quite difficult, I would 
think, and showing that someone failed in these duties even more difficult. The case consultant would, for 
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example, not be expected to engage in the detailed inquiry and case review that a "supervisor" would be expected 
to do.  Remember the requirements for supervision of psychology trainees cited earlier -- the supervisor in that 
situation has considerable awareness of the treatment situation. 
 

Secondly, the case consultant has no real power to enforce their views on the "consultee." So, negligence 
here, assuming that such a thing exists,  would likely relate to:  
 

(1) some sort of gross failure to provide input or advice in a clearly dangerous situation, or one in 
which the consultee is clearly endangering the client;  

 
(2) a failure in some reporting duty.  That is, that the supervisor had some duty to report, say child 
abuse, and did not do so. 

 
The bottom line:  the term "supervision" means responsibility and the term "consultation" does not.  
 
 ETHICAL ISSUES IN SUPERVISION 
 

The Oath of Hippocrates* beings with the promise: 
 

To hold him who has taught me this art as equal to my parents and to live my life in 
partnership with him, and if he is in need of money to give him a share of mine, and to regard his 
offspring as equal to my brothers in male lineage and to teach them this art --if they desire to learn it-- 
without fee and covenant; to give a share of precepts and oral instruction and all the other learning to 
my sons and to the sons of him who has instructed me and to pupils who have signed the covenant and 
have taken an oath according to the medical law.... 

 
Professional codes of ethics generally ignored or gave little space to supervisory duties until well into the 

1980's.  Over time there has been more and more focus on the supervisory relationship.  The supervisory role is 
mentioned in many places in the Ethical Principles of Psychologists and Code of Conduct of the American 
Psychological Association which can be downloaded from the internet at 
http://www.apa.org/ethics/code.html.   In the case of the APA code, for example, we find: 
 
1. GENERAL STANDARDS.  1.19 Exploitative Relationships. 
 

(a) Psychologists do not exploit persons over whom they have supervisory, evaluative, or other 
authority such as students, supervisees, employees, research participants, and clients or 
patients. (See also Standards 4.05 - 4.07 regarding sexual involvement with clients or patients.) 

(b)  
  
 * Authored between the 3rd & 2nd centuries BC, probably not by Hippocrates, but part of a body of medical writings 
in the Library of Alexandria in Egypt -- the Corpus Hippocratum.  Oath ends: If I fulfill this oath and do not violate it, 
may it be granted to me to enjoy life and art, being honored with fame among all men for all time to come; if I 
transgress it and swear falsely, may the opposite of all this be my lot.    

(b)  Psychologists do not engage in sexual relationships with students or supervisees in training 
over whom the psychologist has evaluative or direct authority, because such relationships are so 
likely to impair judgment or be exploitative. 

 
4. THERAPY.  4.01 Structuring the relationship. 
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(b) When the psychologist's work with clients or patients will be supervised, the above discussion 
includes that fact, and the name of the supervisor, when the supervisor has legal responsibility for 
the case.    

 
5. PRIVACY AND CONFIDENTIALITY.  5.06  Consultations 

 
When consulting with colleagues, (1) psychologists do not share confidential information that 
reasonably could lead to the identification of a patient, client, research participant, or other person 
or organization with whom they have a confidential relationship unless they have obtained the 
prior consent of the person or organization or the disclosure cannot be avoided, and (2) they share 
information only to the extent necessary to achieve the purposes of the consultation.  (See also 
Standard 5.02 Maintaining Confidentiality)  

 
6. TEACHING, TRAINING SUPERVISION, RESEARCH AND PUBLISHING. 
6.03  Accuracy and Objectivity in Teaching. 
 
(b)  When engaged in teaching or training, psychologists recognize the power they hold over students or 
supervisees and therefore make reasonable efforts to avoid engaging in conduct that is personally 
demeaning to students or supervisees. (See also Standards 1.09, Respecting Others, and 1.12 Other 

arassment.) H 
 

The National Association of Social Workers Code of Ethics also addresses ethical issues in supervision in 
sections 1.07, 2.05, 2.07, and 3.01. The Code of Ethics of the National Association of Social Workers  can be 
downloaded from: http://www.naswdc.org/Code/ethics.htm. 
 
 ASSESSMENT OF THE SUPERVISEE:  THE DESIGN OF A SUPERVISION PLAN 
 

The development of a plan for orientation and supervision of a new staff member or trainee is heavily 
dependent on an assessment of their strengths, weaknesses, needs, and a comparison of this with the job duties 
and challenges.  Whether there are training needs beyond orientation of a new staff member also needs to be 
determined at the outset.  All of these decisions, of course, are revisited periodically. Sometimes training needs 
are not apparent until someone has worked in a position for a period of time.   
 

Supervision, like other professional duties and tasks, requires an assessment and game plan. One has the 
duty to gather background on the supervisee -- from them, from their training program, from former supervisors 
at the same facility -- so as to do a preliminary assessment as to their strengths, weaknesses, and supervision 
needs. All supervisees should be directly asked about:   
 

(1) Past supervision experiences -- good and bad; 
 

(2) What they have found helpful in terms of supervision methods;  
 

(3) Any past complaints or problems in maintaining professional boundaries or in performing in 
the professional role;  
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(4) Any current problems or concerns which might limit their effectiveness or ability to perform 
[note that inquiry related to their personal problems or mental health history must be focused in 



implications for practice];  
 

(5) Any types of clients they are unqualified to work with or with whom they have significant 
problems;  

 
(6) What they hope to get out of this experience, and what their training program or employer 
expects;  

 
(7) Anything they could tell you that might make this a more useful experience. 

 
If the person has had past difficulties, you may need to obtain outside information or background data to 

be able to fully assess current difficulties.  At times one must obtain a release to permit a review of their situation 
with a past supervisor, employer, or even their therapist.  IT IS YOUR JOB TO MAKE EVERY EFFORT TO 
KNOW WHO YOU ARE DEALING WITH AND WHAT THEIR NEEDS ARE AS WELL AS THEIR 
LIMITATIONS.  If your agency does not do a good enough job on this in the hiring process, while you should 
try to get them to improve, you nonetheless need to be sure that your supervision fits the person and the job.  
This can be threatening to a new staff member or trainee given that most places of work today use an 
"employment at will" approach, and that most new employees are on probation anyway. 
 

If the supervisee is on any sort of probation or the supervision is a requirement of continued 
employment or licensure status, then the supervisor must obtain any and all data about the background of 
the situation so as to know precisely what the original practice problems were and precisely what the 
Board, employer, or other party expects the supervision to accomplish.  It is your job to require disclosure 
so as to be fully prepared for what you are dealing with.  YOU ALSO HAVE THE RESPONSIBILITY, 
UPON OBTAINING SUCH INFORMATION, TO MAKE A CLEAR DETERMINATION AS TO WHETHER: 
 

(1)  the Plan makes sense and, as a practical matter, can be done; 
 

(2)  whether your setting is an appropriate one for the practitioner to work in; 
 

(3)  whether you are qualified to provide such supervision to this person 
 

Under any type of supervision, the plan of supervision needs to include and elucidation of the same 
elements:   
 

(1) types of meetings (group or individual);  
 

(2) frequency and length of meetings;  
 

(3) whether records are to be reviewed by you (a. prior to meeting; b. at meeting; c.  after the 
meeting, as needed; d. which cases);  

 
(4) how cases to be discussed will be selected;   

 
(5) whether you will expect a full accounting for their caseload;  

 
(6) how and when they can contact you for an emergency; 
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(7) who your backups are in such cases;  
 

(8) any costs or fees;  
 

(9) any reporting duties to their training program or other parties;  
 

(10) your disclosure of your own reporting duties and practices as regards things which could 
forseeably arise in supervision; 

 
(11) ground rules as to things which you consider essential you be told about; 

 
(12)  any expectations as to attendance at other meetings, review of manuals, continuing 
 education, or anything else which is an expectation; 

 
(13)  your record-keeping requirements and expectations; 

 
(14) any requirements for taping (audio or video) and observation; 

 
These may be spelled out in a written plan or simply discussed and understood. Some of them may be 

"standard" while others may be specific to the supervisee or circumstances. 
 
 SUPERVISION METHODS & ACCOUNTABILITY: 
 

There are a great many possible methodologies in supervision, all of which have pluses and minuses in 
terms of accountability.  First of all, it can be individual or done in a group.  Secondly, it can be done with 
varying bases of  information vis a vis study of client's chart, testing materials, etc.  It can involve direct 
observation through a one-way mirror or even entry into the session.  It can involve listening to audiotapes or 
watching videotapes.  If tapes are made there is something the supervisor needs to realize -- if any questionable 
work or misconduct is recorded and you did not view or listen to the relevant tape you may be seen as negligent. 
 So, while the creation of tapes provides for possible review, most people don't have the time to do it. 
 
 DANGER SIGNALS 
 

The order of the signals listed below does not imply relative importance, and the list is not exhaustive: 
 
(1) Supervisee taking on a case for which he/she does not have adequate training 
 
(2) Supervisee fails to refer, or strongly resists referring client who needs a special service (e.g. 

alcoholism counseling) that the supervisee does not offer; 
 
(3) Supervisee comes in with alcohol on the breath or shows signs of significant drinking or drug use 

problem; 
 
(4) Supervisee shows signs of significant depression; 
 
(5) Supervisee shows signs of significant anxiety problems; 
 
(6) Supervisee is, or becomes, extremely sensitive to criticism, or frankly paranoid; 
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(7) Supervisee has significant problems with anger control, or angers very easily; 
 
(8) Supervisee seems preoccupied with sexual issues; 
 
(9) Supervisee engages in sexual harassment of other staff, colleagues, or supervisor; 
 
(10) Supervisee appears to be withholding key information, or is unwilling to discuss a given case; 
 
(11)  Supervisee is having contacts outside the professional setting with a client or spouse of a 
 client, or otherwise socializing with clients 

 
(12) Supervisee is being contacted frequently by a given client, with messages left, letters, 

 postcards, unexpected visits outside of appointment times, etc. 
 
(13) Supervisee is continually arguing for extension of the treatment of a client well beyond the normal 

practice limits -- this can be length of treatment or frequency of contacts 
 
(14)  Family member of either client or therapist begins raising concerns about their relationship 
 
(15) Insurance fraud or violation of agency rules on behalf of a client 
 
(16) Overall breakdown including inability to keep up with record-keeping responsibilities, missing 

supervision meetings, missing staff meetings, etc. 
 
(17) Unexplained absences 
 
(18) Intimate or inappropriate gifts by client, or by supervisee 
 
(19) A relationship which appears radically different from the supervisee's normal style-- excessive 
 joking, kidding, fraternizing with client in waiting room 
 
(20) Any evidence of excessive self-disclosure by the supervisee -- in terms of amount, timing, content, 

frequency -- and claims that client and supervisee have "a lot in common" which are emphasized 
or repeated frequently 

 
(21) Dressing up for the client -- supervisee appears to "dress up" for the appointment 
 
 

It is also a danger sign if the supervisee or the supervisor is pursuing a personal relationship with the 
other.   This can compromise the supervision. 
. 
 PROBLEMATIC SUPERVISEES -- THOSE WHO HAVE VIOLATED  
 OR WHO HAVE HIGH POTENTIAL TO VIOLATE BOUNDARIES 
 

The failure to maintain professional boundaries or the violation of boundaries can take a great range of 
shapes and occur for a great variety of reasons.  This can involve all types of over-involvement with clients 
including social contacts outside of the professional relationship, gifts, involving oneself in the client's life, 
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confidentiality violations, excessive anger, physical contact, romantic game-playing, erotic talk, sexual contact, 
and numerous other things. Some of the things which may have brought about a crossing of boundaries include: 
 
(1) Inadequately Trained:  This may reflect a general lack of training relative to boundaries or a specific 
lacunae in the training; 
 
(2) Poorly Trained for the Particular Role or Job:  The supervisee may have good training, but not for the 
role which has been undertaken. 
 
(3) Supervisees whose job description is inadequate or who may have been poorly oriented to their job 
role: Some get into trouble in situations where the lack of good job and role definition and lack of good 
orientation and supervision sets the stage for compromising situations; 
 
(4) Supervisees who lack good supervision at their worksite or who fail to use the supervision that is 
available to them: Some jobs lack the necessary supervisory backup to help workers cope with difficulties; 
 
(5) Supervisees who lack awareness of transference/countertransference in general, or in a given 
situation: Some are not aware of their areas of vulnerability and lose their boundaries with certain clients.  Some 
clients (e.g. those with Borderline Personality Disorder) represent challenges to a wide range of workers. 
 
(6) Supervisees who have excessive need for client approval:  Workers who are insecure and who will do 
anything to gain client approval have great difficulty setting limits.. 
 
(7) Supervisees who are naive and lacking in good social judgment:  Some workers appear to lack the 
"social intelligence" necessary to be a professional, or do not wish to be in the professional role and would like to 
function more like a friend. 
 
(8) Practitioners with organic Impairment:  Although uncommon, some workers are impaired due to brain 
injury.  Such impairments may represent a problem which cannot be repaired by supervision. 
 
(9) Practitioners with impaired judgment secondary to addiction or alcoholism:  Substance abusers and 
alcoholics who begin using their drug of abuse can become impaired and have a decline in judgment. 
 
(10) Psychopathology:  Beyond the psychopathology inherent in some of the previous points, it may turn out 
that the worker has any of the following problems: 
 

Schizophrenia or Severe Borderline Condition:  Troubled thinking or a lack of impulse control based 
on an underlying thinking disorder.  May be quite paranoid and do considerable projecting. 

 
Mood Disorders:  Bipolar disorders can lead to dysfunction due to manic or depressive episodes.  Other 
depressive illnesses can impair judgment.  

 
Predators with Psychopathology -- Sociopaths or Severe Narcissistic Personality Disorders:  Self 
centered and exploitative by nature, these workers seek to manipulate to get their needs met. 

 
Impulse Control Disorder:  This can be a sexual impulse control disorder or a more general problem, 
often combined with an addictive problem. 
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(11) Emotionally Needy & Dependent:  There are a number of problems associated with low self esteem and 
high dependency needs, which lead workers to be highly needy of client acceptance, and who seek to meet their 
needs through their clients.  Within this category is Gabbard's Lovesickness -- the neurotic practitioner. 
 
(12) Situational Needy or Impaired -- the "Wounded Healer":  Due to depression, a life crisis, or other 
more transitory problems, a worker become situational needy and at risk to cross boundaries. 
 
(13) The therapist or worker as a superhero:  Practitioners who are driven to be "perfect" or do everything 
for clients, regardless of risks.  This is an easy role to slip into when trying to make up for what you believed was 
poor care in the past. 
 
(14) The practitioner who surrenders to the client:  Similar to Gabbard's concept of "masochistic 
surrender," the practitioner who has a history of being dominated in relationships and feeling frustrated about it, 
who allows a client to manipulate and dominate and then who is consumed by resentment about this fact. 
    

It should be obvious from the above list, but supervision cannot necessarily significantly affect the 
underlying cause of the boundary violations.  Hopefully a good assessment will have been done to rule out 
conditions which can't be easily changed, but this is not always the case. 
  
 
 SUPERVISING THE PRACTITIONER UNDER DISCIPLINARY ORDER 
 

In an article entitled Transference and countertransference in the psychotherapy of therapists charged 
with sexual misconduct authored by Glen Gabbard, MD, in the February 1995 issue of Psychiatric Annals, the 
author describes the boundaries challenges by one of the practitioners he has treated: 
 

Dr. A came to his first session of psychotherapy after being referred by a state licensing 
board.  He began the session by asking me if it would be okay if he called me by my first name.  I 
suggested to him that because he was seeing me in a professional relationship, it would probably be 
more appropriate for him to call me Dr. Gabbard.  He acceded to my request, but went on several 
times in the session to use my first name, only to apologize afterwards. 

 
As the therapy went on, he told me he had heard that I had written a book on this subject 

and asked if he could borrow the book from me to read up on the kind of problems he had.  He 
assured me he would return it in a couple of weeks.  I told him that while I really had no doubts 
about his returning the book, I nevertheless felt it was not a good idea for me to loan him books 
because it was another variant of the professional boundary problem that had gotten him into 
difficulty in the first place. He then asked if I could buy one of the books at the author's discount 
price and he would reimburse me.  Again, I told him that I thought that the financial 
transgressions between us should only be related to the fee. 

 
During another therapy session, while he was describing how he had fallen in love with a 

patient, he told me that he was aware that all therapists became sexually excited by certain 
patients, and he asked me if that ever happened to me.  I stressed to him that the focus of 
psychotherapy was on him and his countertransference difficulties rather than on mine.  Late in 
therapy, Dr. A told me he thought he was getting better and wondered if we could switch from 
psychotherapy to supervision.  I responded that I felt he needed me as a psychotherapist and that 
there were other people available as supervisors.  (Gabbard, 1995, p. 102) 
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The challenges of doing therapy on practitioners who have crossed boundaries have parallels in the 

supervision of the same people.  Using some of the issues discussed by Gabbard, there are the problems inherent 
in: 

Supervisor as Cop:  To the degree that the supervisor is an extension of the licensure board or the 
disciplinary activities of an employer, the supervisor can drift into the role of a disciplinarian and 
watchdog. 

 
Supervisor as Rescuer and Absolver:  Many disciplined professionals come for supervision in a 
traumatized state.  Supervision may be seen as a place for confession and absolution.  Seeing the 
supervisee as a victim, at least in part, is an easy step, as are rescue fantasies. 

 
Supervisor as Authoritarian Parent:  Many professionals who violate boundaries have a long-standing 
resentment of authority and a rebellious streak which is easily triggered in some settings.  In supervision 
they can bring about an authoritarian response from the supervisor.  In the case of those with a history of 
self-destructive and masochistic relationships they may pity themselves sufficiently to bring on 
frustration in the supervisor eventually leading to some punitive interaction. 

 
Supervisor as Corruptible Object:  Practitioners who have trouble managing boundaries in general will 
challenge the supervisory boundaries.  To the degree that they can undermine these boundaries they may 
show that the supervisor  too has boundaries problems.   

 
Transference and countertransference may occur in any supervisory relationship, but are especially likely 

in situations where the practitioner is forced into some sort of remedial supervision. These may parallel 
developments in the practitioner's therapeutic work with his/her client, or may be unique to the supervisory 
relationship.  There may be a "parallel process," but this is not always the case.  
 
 WHO'S ON FIRST?  ROLES AND COMMUNICATION: 
 

Supervisors providing required supervision for licensure, or those supervising in connection with a 
disciplinary order, are often external to the agency or organization for which the supervisee works.  In addition, 
parallel to the supervision there may be some sort of rehabilitation or therapy going on.  Finally, with those under 
disciplinary order there is always the potential of discovering a risk to public safety.  As such, although the 
Supervisor-Supervisee relationship is a confidential one as an extension of the confidentiality of the relationship 
with the Supervisee's clients, there need to be some communication pathways defined and agreed to prior to the 
beginning of supervision: 
 

With the Licensure Board or Employer, whichever has order the supervision:   There needs to be a 
clear understanding that the supervisor has the right and responsibility to communicate with the Board 
and/or the employer if he/she believes that there may be a risk to client safety.  This is beyond the usual 
requirement that there be quarterly reports about the supervision.   

 
With the Supervisee's Therapist:  Depending on how a rehabilitation plan is structured, some periodic 
communication may be arranged between the therapist treating the practitioner and the supervisor.  This 
is not always the case, and not always needed, but in some instances may be very helpful. 

 
With the Employer:  When you are an external supervisor, it is critical that the supervisee's employer 
and you have a clear understanding of your roles and the circumstances when communication is needed. 
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At the End of the Required Supervision:  There needs to be an understanding, when supervision 
begins, as to what sort of report or recommendation will be required at the end of the formal supervision 
period.  We favor arrangements where the supervisor makes such a recommendation at the end. 

 
If you foresee serious problems which you do not believe will be corrected, you should raise these early. At 
the end of the supervision you will be expected to "clear" someone for practice in the field. 
 
 SUPERVISEE IMPAIRMENT & THE AMERICANS WITH DISABILITIES ACT:  
 

This is not a topic for which there is a clear set of references.  The law and I think general ethical 
standards require that where there is a disability, including a psychological one, the employer must make 
reasonable accommodations.   If someone can do the job with reasonable accommodations, then the 
accommodations should be made and the necessary adjustments in client load, supervision, etc. be made.  By the 
same token, if the quality of client service cannot be maintained, or client safety might be compromised, then it is 
not necessary to keep someone on the job. You may want to look at Implications of the Americans with 
Disabilities Act for Psychology (Bruyere & O'Keeffe, 1994)  
 

There has been some national debate on this issue as regards therapists who have had boundary problems 
with clients.  This and the related supervision issues are discussed in detail in our book Psychotherapists' Sexual 
Involvement With Clients: Intervention and Prevention (Schoener, Milgrom, Gonsiorek, Luepker, & Conroe, 
1989).  Most of the February 1995 issue of Psychiatric Annals dealt with this issue.  The supervision issues are 
dealt with in Sexual Abuse by Professionals: A Legal Guide (Bisbing, Jorgenson, & Sutherland, 1995). 
 

The issue of "wounded healers" comes up periodically in the general media.  Psychology Today 
published a major article authored by Robert Epstein  on that issue in its July 1998 issue.  Assisting Impaired 
Psychologists -- Revised Edition (Schwebel, Skorina, & Schoener, 1994), available from the Practice Directorate 
of the American Psychological Association, also discusses this issues.  
 

When faced with a question of impairment in a supervisee, one has a number of actions which can be 
taken to assess the situation: 
 

(1) a frank discussion with the supervisee concerning the apparent impairment and  their view of 
how it is affecting their work; 

 
(2) a review of selected work samples; 
(3) requiring a release to have a discussion from their therapist, if they have one; 

 
(4) a requirement that they be evaluated independently  

 
(5) after # 3 or #4 above, setting up a game plan for ways of handling the impairment or disability: 
 

a. some limitations on amount of work -- varying the workload; 
b. some change in caseload composition -- limiting work with certain types of cases; 
c. additional supervision; 
d. a change in the style or type of supervision; 
e. some sort of outpatient therapy; 
f.  an inpatient therapy or evaluation; 
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g. mandatory treatment for drug or alcohol abuse problems; 
h. post-treatment random urine screens for substance abuse; 

 
The key is that these interventions be aimed at trying to keep the person working without compromising 
client safety or quality of work.       
 
 THE NARROW LINE BETWEEN CONCERN & MIXING ROLES 
 

With any supervision, but especially with clinical supervision, there is a need for the supervisor to be 
mindful of the personal adjustment and functioning of the supervisee.  Problems in this area may require 
intervention for administrative or other purposes.   A caring supervisor opens the door for the supervisee who is 
having problems and needs help. But, it is important to avoid shifting from supervision to doing some sort of 
supportive therapy with a supervisee.  Having some understanding as to how their personal adjustment is 
affecting their work, or that it may dictate some change in duties, is important.  But it must not be allowed to drift 
into provision of direct help or any undermining of administrative or supervisory duties.  
 

Likewise a psychotherapist who is treating someone else in the field may from time to time find 
themselves discussing the handling of a given client.  But again, it is important to avoid drifting into provision of 
consultation or supervision.   
 
 SEXUAL INVOLVEMENTS WITH CURRENT & FORMER SUPERVISEES 
 

As noted previously, the ethics codes of the American Psychological Association and the National 
Association of Social Workers forbid sexual contact with current supervisees.  
 

We have a troubled history in this area.  In the early days of psychoanalysis there were many examples of 
poor boundaries between analysts and their clients, and training analysts and their students.  Some are discussed 
in Boundaries and Boundary Violations in Psychoanalysis (Gabbard & Lester, 1995).  Contrary to what is often 
written, even women analysts were offenders -- Frieda Reichmann having married Erich Fromm who was her 
patient (although she writes that they had "the common sense to terminate before marrying") and Karen Horney 
having had relations with a number of young men whom she supervised and treated.  Margaret Mahler developed 
a romantic relationship which replayed a number of transferential themes from her life with her therapist and 
mentor, August Eichorn. 
 

To complicate things still further, students frequently rate their best mentors, and their best 
supervisors, as people whom they socialized with and who developed a very personal relationship with 
them.  So, some of the closest relationships between supervisor and supervisee are rated as the most 
effective and helpful in many settings.   Furthermore, it is not uncommon for people to seek supervision from 
their former therapist, compounding the potential transference and countertransference.  
 

Last but not least, it is not uncommon to end up working for your supervisor after you obtain your degree. 
 Yet by the same token the potential to identify with the supervisor and put him/her on a pedestal is unmistaken.  
There are instances where later the supervisee has claimed they were in some manner financially exploited. It 
seems to be the case that while the former supervisor is on a pedestal he/she can make demands of a sort which 
will be considered unacceptable once the former supervisee gains confidence in his or her own skills and feels 
more like an independent professional. 
 
 SUPERVISING EVALUATION OR THE ASSESSMENT ROLE: 
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Supervision of the evaluation or assessment function has a narrower focus than the supervision of 

counseling and psychotherapy.  For one thing, the relationship with the client or patient is very short-term and 
thus there are time limits. 
 

In addition, the question of who is the client is a critical one.  Many of those who are being assessed 
are not necessarily clients -- they may be subjects of an assessment, or referred to as "the defendant," "the 
plaintiff," the "applicant," the "employee," etc.  Definition of the limits of privacy, ownership of the data, 
etc. are key issues. 
 

Due to the narrowness of the role and the time limits, it is more likely that the supervisor will be able to 
examine the data base.  Key issues as regards the conducting of an assessment are: 
 

(1) Choice of appropriate assessment tools. 
(2) Proper administration. 
(3) Understanding the limits of computerized interpretation. 
(4) Integration of test data with other information. 
(5) Obtaining collateral data. 
(6) Organizing your findings.  Note-taking and record-keeping. 
(7) Report - writing & communicating your findings. 
(8) Limits of feedback to the subject of the assessment. 
(9) Managing the privacy of the data following the assessment. 
(10) Ethical and practice standards concerning the sharing of data. (e.g. raw data can only be 

shared with properly trained psychologists)  What about computerized interpretations of 
tests like the MMPI-2 and the MCMI - III -- are they raw data or are they results? 

 
With psychologists, addressing an over-dependence on test results and/or of computerized 

interpretations is a major challenge.  This can be addressed through examination of "test misses" and also 
through examining cases vs. test results (e.g. Lloyd Sines, Ph.D., used to conduct "MMPI Rounds" at the U. of 
Minnesota hospitals.  He presented two clients who looked alike but who had radically different MMPIs, or two 
clients with very similar MMPIs who had radically different problems.)  The supervisor must provide the 
grounding for the supervisee to insure that the focus of assessment is on integrating available data into a 
meaningful picture which is then effectively communicated. 
 
 SOME AREAS OF SUPERVISORY CHALLENGE 
 
THE HIGH RISK SITUATION:  THE SUICIDAL CLIENT 
 

Studies of stressors on clinicians usually rate suicidal clients as among the top three stressors on 
practicing clinicians.  Some areas for consideration related to supervising a therapist dealing with a suicidal 
client are as follows: 
 

(1) Competence to Assess Risk, and access to appropriate consultation in a timely fashion 
(there is an ethical duty and practice challenge to have this in place beforehand); 

 
(2) Competence to provide appropriate management for the chronically suicidal client (the 

ethical duty is to have appropriate training and any tools available); 
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(3) When to breach confidentiality in order to prevent an imminent suicide (this has always 
been an option, but unlike the "duty to warn or protect" there are generally no standards in 
rule or law for when one takes this step); 

 
(4) Self care for the practitioner after a suicide attempt or completion; 

 
(5) Reconsideration of practice parameters after a death of a client: 

 
(a) Psychological autopsy 
(b) Reconsideration of its impact on future practice 

 
Suicide assessment, intervention & prevention is a full day topic, and there are some excellent reference 

books and manuals available. However, I list a few things which might provide useful guideposts in the box 
below. 

SOME GENERAL FACTORS PREDICTING RISK: 
(1) Statements that the person plans to kill themselves (even if chronically made) 
(2) Existence of a plan:  the more specific, more lethal, the higher the risk (generally speaking, a 
vague plan is less dangerous than a specific one, and one that one has actually practiced such as putting a 
gun to ones head, or when one has checked to see if there are enough pills to do it, is more lethal) 
(3) Possession of the means to do it -- e.g. having a loaded gun with bullets 
(4) Past attempts -- approximately 80% of those who kill themselves have attempted it before 
(5) Clinical depression -- approx. 15% of those with serious clinical depression kill themselves; the 
suicide rate for those with clinical depression is about twenty times that for the general population 
(6) Feelings of Hopelessness are the most significant depressive thoughts associated with suicide 
(7) Alcohol & drugs -- 1/3 to 1/4 of suicides are associated with alcohol as a contributing factor; alcohol 
and drug abuse in general are risk factors 
(8) Loss of a parent or other bereavement increases the risk 
(9) Serious health problems and pain can increase the risk, as does unemployment 
(10) Risk is higher for those coming out of a depression or recently released from a hospital  
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THE MOST COMMON ERRORS: 
(1) Failure to obtain a good history vis a vis prior attempts. 
(2) Failure to follow-up on "intuition" or "soft signs" with more inquiry 
(3) Over-reliance on a "no-suicide" contract with the client 
(4) Failure to deal with your own cynicism, anger, or frustration with a long-term & chronically 
  suicidal client  

REPORTING DUTIES & EXCEPTIONS TO CONFIDENTIALITY 
 

Child abuse & neglect, Vulnerable Adults Act, Duty to report professional misconduct, and other 
reporting duties are the most frequent challenges that supervisees bring to supervisors.   It is critical for 
supervisors to have readily available reference materials and to have updated knowledge in this area.  
Supervisees should be required to have copies of relevant statutes and to "do their homework," thus using the 
supervisor to double-check their decisions.   
 
POST-TERMINATION RELATIONSHIPS WITH CLIENTS: 
 
 

Although in the worst case situations supervisees hide it, a common arena in which supervisees seek 
guidance -- clinical and administrative -- is regarding forming social relationships following termination of the 
professional relationship. It is very common for them to underplay the strength of their feelings and to understate 
the degree that there is "chemistry" between them and the client or recipient of services.  Sometimes the question 
will be asked as a hypothetical with few details. A major issue is deciding who is a client, and who is "out of 
bounds."  This definition is broadening considerably in the psychotherapy professions. 
 

Unfortunately, most agency rules focus on sexual or romantic relationships rather than the full range of 
things which can put a worker and former client on "a slippery slope."  See the handout Personal Relationships 
With Former Clients or Patients.    
 

Many health care and human service workers have no concept of the degree to which the power 
may shift and they may be at risk for relationships which began within the service context.  They also are 
not aware that it takes very little for someone to argue that a professional relationship is continuing.  A 
prescription, taking out some stitches, some brief therapy, may be sufficient.   Supervisors need to discuss 
all risks and to warn supervisees to be conservative in their actions so as to avoid misunderstanding and harm to 
former client, or risk to themselves and their careers.  
 
SUPPORT IN CASES OF STALKING OR ASSAULT BY CLIENT: 
 

A random sample of university counseling center in the U.S. found that 64% of the staff had experienced 
harassment from a current or former client.  This included 5.6% who had been stalked, 8% where a family 
member had been stalked, and 10% who had supervised someone who had been stalked (Romans, Hays & White, 
1996).  Other studies have found high numbers of professionals who have been threatened or attacked, with 
physical assaults more likely in hospitals and clinics than in private practices. 
 

An archival study of former hospital inpatients who engage in post-discharge stalking found that the 
duration was short-term, generally only a few weeks.  Such patients were more likely to have a history of fear-
inducing or assaultive behavior pre-admission, and were more likely to have personality disorders or a paranoid 
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disorder with erotomanic features.  They are more likely male.  (Sandberg, McNeil  Binder, 1998)   
 

Our knowledge is very limited, partly because professionals who are stalked or harassed are often 
ashamed and may not share the information with anyone.  Many do not consult colleagues or the police. Here 
drug abuse  treatment personnel have an authorization which other health care professionals do not have -- an 
authorization [section 2.12(c)(5) of the federal rules] to contact a law enforcement agency when a client has 
committed or threatened a crime on program premises or against program personnel. However, disclosure 
is limited to:  (1) suspect's name & address; (2)  last known whereabouts; (3) the fact that he/she is a client of the 
program.  Bear in mind that this would apply to harassment and stalking, and that in those instances the 
three items you can disclose would be all that is needed to get a prosecutor to begin the action. 
 

Some key rules: 
 

(1) Stalking and harassment are generally not confidential -- only how you know the client; 
  (Drug abuse clients can be reported to police under federal rules) 

 
(2) Obtain consultation & document it; document all incidents; 

 
(3) With consultative help, attempt to get the behavior to stop via:  (a) Direct request; (b) 

Administrative demand; (3) Police intervention or Cease & Desist Letter 
 
SUPPORT IN CASES OF HARASSMENT OF THE SUPERVISEE: 
 

The supervisor may be the only person who is aware of the pressure the supervisee is feeling. It is often 
important that this be shared with other staff.  While sexual harassment is the focus of most rules and laws, 
general harassment or conduct which "puts down" another staff member undermines the credibility of the 
organization.  If it is witnessed by a client or patient, it may also undermine care. 
 
THE HIGH RISK SITUATION: CLIENTS WHO ARE DANGEROUS TO OTHERS: 
 

See the handout Duty to Warn or Protect in Pennsylvania in 2002.  Perhaps the greatest challenge is the 
encourage supervisees to come forward and discuss situations where they  themselves are at risk.  Many 
situations are not true "duty to warn or protect" cases but require a response including one which may breach 
privacy.  Guidance and even direct requests may be necessary regarding the documentation, and the supervisor at 
times may want to do some documentation of his or her own. 
 
DISPUTES BETWEEN STAFF: 
 

Supervisors may be called upon to mediate disagreements between staff.  Understanding organizational 
dynamics is very important.  There are times when an outside consultant can make a difference and when it 
would be good to bring in someone who can play this role rather than to try to settle the disagreement. There is a 
narrow line between disputes that can be settled as issues between people and significant issues in functioning on 
the job.  There are times when individual workers need to be evaluated in terms of their ability to function in a 
given role. 
 
 
 
WHEN HELPING HURTS: 
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The sources of tension and stress in the workplace are often multiple.  One has to differentiate between 

problems people bring into the workplace versus those created by work stress.  High levels of job demands and 
little control over one's work can lead to work stress.  Many times, however, "burnout" is caused by a 
combination of workplace stress and problems that people bring into the workplace. William White's  (1997) The 
Incestuous Workplace provides a good overview of some of these dynamics. 
  
 
  APPROACHES TO PROFESSIONAL DECISION-MAKING 
 

One of the most important things that a supervisor can provide a supervisee is assistance in ethical 
thinking and decision-making.  With this in mind I am going to present some methods for teaching ethical 
decision-making to supervisees.  With the proliferation of increasingly detailed codes of ethics, there has been a 
tendency to focus on the code and to lose sight of overall ethical principles. The preambles to many professional 
codes of ethics provide a general framework for ethical decision-making.  Unfortunately, the codes themselves 
have become more codes of conduct which are prescriptive as opposed to presenting methodologies for ethical 
decision-making.   
 

The NASW Code of Ethics, which can be downloaded from the NASW website which is at: 
http://www.naswdc.org/Code/CDSTAN1.HTM is preceded by some general ethical principles on which the 
code is based (http://www.naswdc.org/Code/CDPRIN.HTM).  These principles are: 
 

Service Social Justice  Dignity and Worth of the Person 
Integrity Competence  Importance of Human Relationships 

 
The Canadian Psychological Assn. has a Code (http://www.cpa.ca/ethics.html) which lists four 

principles which should be used to weigh decisions and settle conflicts within the code itself: 
 

Principle I: Respect for the Dignity of Persons 
Principle II: Responsible Caring 
Principle III: Integrity in Relationships 
Principle IV: Responsibility to Society 

 
I would like to focus on five ethical principles against which decisions can be weighed. The issue is not 

usually what is ethical or unethical, but rather the comparative ethicality of taking one action versus an 
alternative course of action.  The principles are: 
 

(1) BENEFICENCE:  likelihood that it will help, or do good for the client 
(2) NON-MALEFICENCE:  likelihood that it will not harm the client 
(3) AUTONOMY:  likelihood that it will foster the client's autonomy 
(4) FIDELITY:  the degree to which it is true to what was promised 
(5) JUSTICE:  balancing the needs or rights of one versus another -- for example the issue 

of a duty to warn third parties of danger from our clients, involves the competing 
principles of Justice vs. Autonomy 
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The issue in most complex situations is not what is ethical -- it is the comparable ethicality of the 
various options for action.  How are each of the five ethical principles above taken seriously in each 



option? In each situation the analysis of how each of these principles would be met may produce a different 
pattern of positive vs. negative outcomes.  Which of these principles are more important in a given situation? 
 
 A DECISION-MAKING TABLE 
 

Another way to examine this is via a decision-making table.  With complicated decisions I find it is 
necessary to actually write down the anticipated outcomes in order to be able to decide on a course of action. 
  

Likely Positive Outcomes  Likely Negative Outcomes    
 
Option A 
 
  
 
 
Option B 
  
 
One can have more than two options.  Sometimes there are many options.  One could have many more boxes to 
fill and analyze. 
 

To illustrate this approach, let's take a case where you are providing services to a single mother with a 
child.  Let us presume that you have decided that what is going on meets the statutory test for a mandatory report 
(e.g. without a release) of child abuse or neglect.  Whether to report is not the issue -- legally or ethically. The 
question is:  Will you tell the mother before you report? (Obviously, we could also make options such as tell the 
mother before you report, when you report, immediately after you report, etc.  But we are going to stick with (1) 
tell before; (2) don't tell. 
  

possible Positive Outcomes  possible Negative Outcomes  
 
Tell mother  1. increase trust   1. decreased trust  
that you are  2. helps working relationship 2. gets in the way of working rel.  
going to report  3. you can explain what's next 3. parent punishes child 

4. clarifies your concerns  4. parent kidnaps child   
   

1. Since they are in counseling 1.  Shock if CPS contacts parent 
Don't tell mother    CPS may not even contact them 2.  Greater feeling of betrayal 

2. Avoid panic, overreaction  3.  May not be able to explain if the 
3. Avoid distractions       family drops out of care etc.  

 
So, in the case you are dealing with, what are the likely outcomes.  With most families, for example, kidnapping 
the child may not be a likely outcome.  If it is in a given case, however,...... 
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 DUTY TO WARN OR PROTECT IN PENNSYLVANIA IN 2002 
 Gary R. Schoener* 
  
 
 INTRODUCTION 
 

It is very easy to become distracted by worrying about legal duties & standards or ethical duties & 
standards regarding the "duty to warn."  Even since the Tarasoff case captured the attention of professionals in 
the early 1970's discussions of dangerous clients are typically couched in terms of the duty to warn or protect. 
However, even the Tarasoff case was originally focused on a failure to commit an individual who may have 
been psychotic, and it did not involve a threat that was carried out immediately.  Read the notes on Tarasoff at 
the end of this memo.....the real case is very different than what has often been presented.  Under the facts in 
Tarasoff, ironically, there would not be a duty to warn in most jurisdictions. 
 

As professionals, as colleagues of other professionals, and as consultants and supervisors we may 
encounter situations in which there is a question of dangerousness of a client towards others.  But such situations 
come in all forms.  To cite a few: 

(1) Situations in which the client is talking violently but has no history of violence; 
(2) Situations in which the client is talking violently and may be going psychotic; 
(3) Situations in which the client is talking about engaging in reckless conduct which could 
 endanger others; 
(4) Situations in which the client is not handling stress well and is in a job, such as that of a 

 police officer, where violence could easily occur: 
  (5) Situations in which the client threatens to harm a group of people (e.g. I'm going to kill rich 

 people in the suburbs); 
(6) Situations in which the client threatens a person who may not exist (e.g. I think my wife is 

 having an affair and if I find out who it is I'll kill him..."); 
(7) Situations in which the client threatens to harm a specific identifiable person, but that 
 person is present during the meeting and is aware of the threat; 
(8) Situations like (7) where the potential victim does not know of the threat. 

 
The true duty to warn or protect as it is covered in most statutes relates primarily to (8) above.  Yet the 

others are more commonly experienced. 
 
 RESPONSIBILITIES TO PROTECT PERSONS OTHER THAN YOUR CLIENT 
 

Long before Tarasoff it was known that professionals have some duties to protect others which supersede 
their duties of confidentiality owed to their client.  Professionals had been sued for giving guns back to 
dangerous people, for failing to forewarn about drug side-effects, for failing to warn about the dangerous of 
drinking while medicated, etc.  Many such situations involved either an accident resulting from impaired driving, 
or a direct assault by a person following discharge from a hospital. 
  
*Gary R. Schoener, M.Eq., Licensed Psychologist & Executive Director, Walk-In Counseling Ctr., 2421 
Chicago Ave. S., Mpls, MN. 55404. www.walkin.org   Personal Email:   grschoener@aol.com Nothing in 
this memo should be taken as clinical or legal advice in a given situation.  Obtain appropriate consultation.  
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Certainly most of us would acknowledge a moral duty to preserve life, and few would argue that privacy 



is more important than preventing a death.  From a classical ethical analysis, this might relate to whether the 
principle of justice (welfare of persons other than your client) is more important than the principle of autonomy 
(your client's right to privacy and to make choices and act independently).   
 
 A SUGGESTED APPROACH TO THIS DIFFICULT PROBLEM 
 

Before reviewing the legal and ethical standards, I want to go to the solutions, because they far 
exceed what is covered in ethics codes and case law.   Focus on dangerousness of your client & 
how to intervene. 

  RISKS 

HOW URGENT IS THE SITUATION? 
If it is imminent that harm will occur, you must act.  If a serious threat is not immediate, then you should 
have time to obtain consultation and to plan your actions. True "duty to warn or protect" situations are 
ones where the harm is imminent in your opinion. 
 
 DO YOU HAVE TIME TO OBTAIN CONSULTATION? 
If you do, obtain it and document it.  If you do not, then do what you need to do and document it. 
 
 INTERVENE USING PROFESSIONAL SKILLS 
Try to defuse the anger through ventilation, try to dissuade client from violent solutions, ask for permission 
to discuss the situation with significant others, attempt to get client to give up weapons or to put away 
weapons and ammunition.  If in a family session, help family seek solutions. 
 
 INVOLUNTARY EMERGENCY EXAMINATION 
In Pennsylvania an involuntary emergency examination, treatment, and detention for a period of not more 
than 120 hrs. can be brought about after an examination by a physician if it is believed that the client is 
severely mentally disabled and in need of treatment.  Transportation can be ordered by the county  for 
transport to an appropriate facility.  Extended involuntary emergency treatment for up to 20 days can also be 
ordered.  For involuntary commitment the person must be shown to pose a clear and present danger of 
harming themselves or others as a result of mental illness.  This is all covered by the Mental Health 
Procedures Act of 1976 (50 Pa. Con.Stat.Ann.Section 7101 et seq.; Section 7302 of the Act authorizes the 
involuntary emergency examination. 
 
 IF DANGER IS VERY HIGH AND THERE ARE NO OTHER OPTIONS 
 CONTACT THE POLICE AND/OR INTENDED VICTIM 
 whichever has the best chance of preventing the harm. 

 
As a general rule, the most common risks are that you will fail to prevent the violence.  Since we have no 

reliable way of predicting violence, this is inevitable.  Far and away the most common complaint or suit 
involves the individual, or their heirs, who were harmed by the client who was dangerous. 
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It is of course possible that your method of warning could lead to a confrontation in which the angry 
client is injured or killed.  However, as a practical matter, I know of no such cases. Breaking confidentiality 
carries some risks with it and the professional who violates confidentiality  (1) without considering less 
drastic methods, or (2) when the matter is not urgent, risks being sued for any harm caused.  The recent 



case of psychologist Anthony Stone in DeKalb County, Georgia, is such an example. A police officer won a $ 
280,000 judgment after he lost his job as a result of Dr. Stone contacting his employer about his volatility and 
alleged dangerousness.  Questions were raised about options to doing this and whether there was a duty to warn.  
 
 THE TARASOFF CASE -- HOW IT ALL STARTED 
 

In the fall of 1967 Prosenjit Poddar came from India to attend the U. of Calif. at Berkeley.  The following 
fall he met and fell in love with Tatiana (aka Tanya) Tarasoff whom he met at folk dancing classes.  He sought  
an intimate relationship with her but she said "no."  Her rebuff helped trigger a severe emotional crisis -- he was 
depressed, weepy, and withdrawn.  His friends were concerned 
 

His emotional adjustment reportedly improved during the summer of 1969 when she went to Brazil, and  
 friends convinced him to seek counseling.  He sought treatment at Cowell Memorial Hospital, an affiliate of the 
U. of Calif. at Berkeley, and after seeing  psychiatrist for intake began therapy with a psychologist, Dr. Lawrence 
Moore. During a therapy session on Aug. 18, 1969 he told Dr. Moore that he intended to kill Tanya when she 
returned from Brazil.  Two days later Dr. Moore consulted with Drs. Gold and Yandell, psychiatrists, and they 
agreed that Poddar should be involuntarily committed. (This occurred only two months after the passage of the 
commitment law and both law enforcement and mental health professionals were inexperienced in its use.)  
 

Dr. Moore asked the campus police to pick up Poddar, and followed up with a letter indicating that he 
was undergoing an acute and severe paranoid schizophrenic reaction and that he was a danger to others.  The 
campus police detained Poddar but did not commit him, judging that he appeared rational and given the fact that 
he promised to avoid Tanya.  The director of the psychiatry department asked the police to return Dr. Moore's 
letter, ordered that the case notes be destroyed, and ordered that no more attempts be made to commit Poddar. 
 

Tanya returned, unaware of any potential danger.  Poddar, meanwhile, had convinced Tanya's brother to 
share an apartment with him -- only a block from Tanya's residence.  On Oct. 17, 1969, Poddar went to her house 
to speak with her, but she refused.  He became insistent and she screamed, at which point he shot her with a 
pellet gun.  She attempted to flee but he caught her and repeatedly stabbed her with a kitchen knife, killing her.  
He then returned to the house and called the police. 
 

In his trial, Poddar used an insanity defense but was convicted of second degree murder.  However, the 
verdict was reversed on appeal based on an error by the judge in his jury instructions.  Poddar was released and 
returned to India.  Forensic psychiatrist Alan Stone (1976) reported that Poddar claimed in a letter to be happily 
married after his return to India.  The Tarasoff family sued, arguing that the professionals had failed in two 
duties: (1) duty to commit and (2) duty to warn Tanya.  The California Supreme Court issued an opinion in 1974, 
but reviewed its own decision and issued a second one in 1976 which superseded the first. This is often called 
Tarasoff II and it is the definitive ruling.  The defendants were exonerated on the commitment issue, but found to 
have failed in a duty to warn her of the danger.  
 

VandeCreek & Knapp (2001) note that  such a duty was not new in tort law, citing earlier cases 
against psychiatric hospitals. However, Tarasoff did extend this duty to outpatient care. Brooks (1997) has 
discussed its application in substance abuse treatment programs where different confidentiality rules apply due to 
federal rules & statutes. 

 
 

 CASE LAW SINCE TARASOFF 
 

Nationally, by the beginning of this millennium the Tarasoff case had been cited in more than 500 
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published legal cases.  Decisions related to the "duty to warn or protect" have ranged widely, with some courts 
finding such a duty, some extending it beyond Tarasoff, and some not finding it or limiting it to certain 
circumstances. Courts in Mississippi and Florida  have rejected the doctrine or  significantly limited it.   
 

Some limitations have included situations in which only non-specific threats were made, where the 
intended victim was not specific, where the potential victims could not be foreseen, where the potential victim 
had pre-existing knowledge of the potential danger, etc.  Some decisions have limited those to whom a duty was 
attributed, holding for example that a school board, teachers, members of a child study team, or parole officers 
did not have such a duty.  The case which established privilege in federal courts, Jaffee v. Redmond (116 S. Ct. 
1923 1996) has a footnote allowing for an exception to privilege if a serious threat of harm to the patient or to 
others can be averted only by means of a disclosure by the therapist.  At least one legal scholar predicts that the 
application of Tarasoff will likely expand to cases where the third party is a pedophile with the potential to 
commit a sexual offense (Perlin, 1999).   
 

At present, the issue as to whether a particular professional has a duty to warn or protect a third party 
from harm by a client, and whether this duty overrides confidentiality, is quite unsettled nationally.  As an 
illustration, two recent cases are worthy of note.  In Thapar v. Zezulka (994 S.W. 2nd 635 -- Texas Sup. Ct. 
1999) the Texas Supreme Court declined to impose a duty on mental health professionals to warn third parties of 
threats of violence because it would conflict with therapist-patient privilege.  The court allowed for therapists to 
use their discretion to breach the privilege if circumstances warrant. [The case involved a psychiatrist who had 
allegedly failed to warn a man's stepfather that during a psychiatric hospitalization the man had made a threat to 
kill him -- a threat carried out a month later.]  So, a psychotherapist in Texas can breach confidentiality to 
warn, but does NOT have a common law duty to do so. 
 

However, the Delaware Supreme Court, in another recent case (Bright v. Delaware, Del. Sup. Ct., 
1999WL 403607, June 15, 1999) ruled that in Delaware there WAS a common law duty of a mental health 
care provider to persons other than the patient involving a duty to warn potential victims when they know their 
client is a danger to others. [The case involved the appeal of a conviction for attempted murder and terroristic 
threats where the defense had argued that the trial court had erred in admitting the psychiatrist's testimony in 
violation of the psychotherapist-patient privilege. The psychiatrist had notified the man's wife and the police 
after he cancelled an appointment and told her that he was going to carry out his plans to murder his former 
wife.] 
 
 STATUATORY SOLUTIONS 
 

Pennsylvania does not have a "duty to warn" statute.  In 1989 only 12 states did, but today 23 do -- 
about half of the states.  The framework of these statutes varies:  13 prohibit liability for failures to prevent 
violence except under specified conditions; 5 established a direct duty to warn or protect, 2 give permission to 
violate confidentiality to warn, and the other 3 use alternative approaches. 
 

At the 2002 convention of the American Psychiatric Association in Philadephia, in a workshop entitled 
"Duty to Warn and Protect for the 21st Century Psychiatrist," (Felthous et. al., 2002), Claudia Kachigian and 
Alan Felthous discussed a study they had done of cases decided in states which had statutes. They found 58 cases 
where the statute was referenced, or where it should have been, and broke them down as shown below: 
 

(1) Statute not referenced at all -- 21 cases 
(2) Statute referenced, but not used in analysis -- 10 cases 
(3) Statute referenced, used in analysis, & found to create a duty -- 22 cases 
(4) Statute referenced, used in analysis, & found not to create a duty -- 1 
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(5) Statute referenced only in the context of testimonial privilege -- 4   
 
So, even when a statute exists, it does not always determine the outcome of the court's decision in every 

case.  In addition, a number of cases have begun to examine duties about dangerousness in terms of limitations 
on privilege.  Rather than focusing on warning potential victims, when does privacy become abridged because 
the client is dangerous? 
 

Ironically, 10 years prior to Tarasoff the California Evidence Code Section 1024 abridged the privacy of 
client records where the practitioner had reasonable cause to believe that the client has a mental or emotional 
condition which rendered them dangerous to the person or property of another.  This was meant to facilitate  
commitment proceedings.  In the Menendez murder case which was so highly publicized a psychologist released 
privileged information concerning admission of guilt to horrible murders of parents -- information which was 
central to a guilty verdict -- based on the fact that the brothers had threatened the psychologist. 
 
 WHERE DO AIDS AND/OR HIV POSITIVE STATUS FIT IN? 
 

From time to time the question of  breaching confidentiality to warn someone of a risk of HIV infection 
or AIDS from a client who is acting in a risky fashion and who has one of these illnesses is raised.  Some 
compare it to a "duty to warn" situation.  However, a number of states have statutes which forbid the release of 
HIV status to anyone other than an infectious disease office or program. According to one authority: 
 

     In those states that do not have a confidentiality statute for HIV-positive patients, the case law 
on "duty to warn" with HIV-positive patients is just emerging.  We were unable to find any case 
law dealing with psychotherapists who were held liable for failing to warn identified third parties. 
In fact, in N.O.L. vs. District of Columbia (1995) the court ruled that the law in the District of 
Columbia prohibited health care providers from disclosing the HIV status of a patient to his wife. 

 
     Nonetheless, a court case finding psychotherapists liable for failure to warn an identified third 
party is conceiveable in some jurisdictions.  Some cases have required physicians to notify 
identifiable third parties of contagious diseases (see review by  Bateman, 1992) and in at least one 
case, Reisner vs. Regents of the University of California (1995), a physician who failed to notify a 
patient of her HIV status was found liable to her sexual partner who also contracted the infection 
from her.   (VandeCreek & Knapp, 2001, p. 39) 

 
 At the symposium "The Duty to Warn and Protect for the 21st Century Psychiatrist " (Felthous et. al., 

 2002) referenced earlier, all of the distinguished panelists, in response to my direct question, indicated that there 
was no special duty with AIDS or HIV Positive Status beyond what the law indicated were reporting duties 
under state law.  
  PROFESSIONAL ETHICS CODES & LICENSURE STANDARDS 
 

Various professional codes of ethics have sections which pertain to the duty to warn or protect. Even the 
American Bar Association, at its 2001 Convention, voted that this duty can trump lawyer-client privilege. Note 
that many of them refer vaguely to legal mandates.  It is unclear whether this is intended to refer to case law as 
well as statutes.  They have tended to focus on "duty to warn or protect" rather than dangerousness in general. 
 

The situation in marriage and family therapy is very unclear. The AAMFT Code of Ethics, effective July 
1, 2001, does not refer to a duty to warn or protect in any fashion I can discern.  It does reference making 
disclosures "mandated or permitted by law" but there appears to be no mention of protecting third parties from 
harm.  It can be found at www.aamft.org.    
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The Ethical Principles of Psychologists and Code of Conduct of the American Psychological Assn. 

indicates in section 5.05 Disclosures that: 
 

5.05(a)  Psychologists disclose confidential information without the consent of the individual only as 
mandated by law, or where permitted by law for a valid purpose, such as....(3) to protect the 
patient or client or others from harm... 

 
It is an interesting question, given the lack of a legal mandate (e.g. a statute), as to whether the language in the 
licensure law which permits breaking confidentiality to prevent harm  would be consistent with this requirement. 
 

The ACA Code of Ethics and Standards of Practice of the American Counseling Association, likewise, 
indicates in section B.1. Right to Privacy, that: 
 

B.1.c.  Exceptions.  The general requirement that counselors keep information confidential does 
not apply when disclosure is required to prevent clear and imminent danger to the client or 
others... 

 
The NASW Code of Ethics of the National Association for Social Work, in section 1.07 Privacy and 

Confidentiality, states: 
 

1.07(c)  Social workers should protect the confidentiality of all information obtained in the course 
of professional service, except for compelling professional reasons.  The general expectation that 
social workers will keep information confidential does not apply when disclosure is necessary to 
prevent serious, foreseeable, and imminent harm to a client or other identifiable person... 

 
The Code of Ethics of the Clinical Social Work Federation, in section III. Confidentiality, states: 
 

III.(b)  Clinical social workers know and observe both legal and professional standards for 
maintaining the privacy of records, and mandatory reporting obligations.  Mandatory reporting 
obligations may include, but are not limited to.....the duty to take steps to protect or warn a third 
party who may be endangered by the client(s)..... 

 
As regards Licensure Law standards, only licensed psychologists and social workers appear to have 

authorization for the "duty to warn or protect."  Other licensure laws in Minnesota do not appear to provide an 
authorization for breaking privacy to protect a client or third parties, although there is a section in the Marriage 
& Family licensure statute which allows for an exception to privileged communication if failure to disclose the 
information presents a clear and present danger to the health or safety of an individual (MS 148B.39(2)).   
 
 THE SUBSTANCE ABUSE COUNSELOR 
 

Although the focus of attention has been on social workers, psychologists, and psychiatrists, alcoholism 
and substance abuse counselors are often in a position to learn of potential violence.  Should they receive a threat 
of violence that they believe to be credible, they are thought by many to have the same duty as psychotherapists 
who work with mental health clients.   Twenty three percent of reported Tarasoff cases, examined in one study, 
involved clients with a history of alcohol or drug abuse (Egley & Ben-Ari, 1993). 
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The substance abuse counselor is generally working for a program which comes under the requirements 
of 42 Code of Federal Regulations (CFR) based on the Drug Abuse Prevention, Treatment and Rehabilitation Act 
(42 U.S.C. 290).  While limited to "federally assisted" drug abuse treatment programs, it includes any program 
which receives any funds from a unit of government (local, state, federal), through direct funding or payments 
from Medicaid, Medicare, Social Security, or state treatment funds.  This also includes any non-profit which is 
tax exempt (the feds argue this is "assistance")  This law and rules do not authorize breaking confidentiality 
based on a state law or professional mandate to warn of intended violence.  Thus far only one ruling has 
addressed this potential conflict between state law and federal law (Hasenie v. United States, 541 F. Supp. 999, 
D.Md.1982) and that came down on the side of federal rules taking precedence. 
 

It has been suggested by some that the federal rules might be circumvented to some degree if the 
counselor does not reveal that the person is a client of a drug abuse treatment or assessment program. 
However, as a practical matter there are a few other options: 
 

(1) If the client is a minor who is applying for admission to the program, and you ask them for 
a release to share the information with their parent or guardian, if you do not believe that he/she is 
using good judgment in denying permission, you can contact the parents with your concerns about 
the violence potential. 

 
(2) If the client commits a violent act on premises or threatens to do so to staff of the program, 
it is permissible to contact law enforcement under the existing rules.  (Note that this does NOT 
permit contact with the potential victim -- only law enforcement.) 

 
(3) If the client is in a criminal-justice connected program with a standing release to talk to a 
probation officer or some other correctional official, one can talk to the authorized parties. 

 
If none of these is present, another option is cited by Brooks (1997, pp. 893-94):   
 

While each case presents different questions, it is doubtful that any prosecution (or 
successful civil lawsuit) under the federal confidentiality regulations would be brought 
against a program or counselor who warned about potential violence when the counselor 
believed in good faith that there was a real danger to a particular individual.  On the other 
hand, a civil lawsuit for failure to warn may well result if the threat is actually carried out.  
In any event, the program should at least try to make the warning in a manner that does 
not identify the individual as an alcohol or drug abuser.     

 
 THE CURRENT SITUATION 
 

While no profession has been shown to be able to predict violence with any degree of certainty, 
somewhat similar to predicting suicide, one should be mindful of the fact that some factors would tend to 
indicate seriousness: 
 

 
(1). A detailed plan of violent action which the client reveals to you; 
(2). A specific threat which seems convincing to you; 
(3) A history of past violent behavior, or past careless behavior such as reckless drunken 

 driving which appeared suicidal or homicidal 
(4) A "close call" for such behavior in the past 
(5) Anything which would indicate desperation or that the client doesn't care about living, or 

 
 33 



 about consequences, anymore 
 
One should disclose as little confidential information as possible to provide for the warning and for 

protection.  Details of one's therapy, the patient's diagnosis, etc. would not seem relevant.  However, the 
client's articulated plan of action, their current location, place of residence, or even their current 
appearance may all be relevant.   
 
 THREATS MADE DURING SESSIONS WITH THE INTENDED VICTIM IS PRESENT? 
 

Unfortunately, the codes of ethics and available law do not specify that the threat needs to be latent -- that 
is, not known to the intended victim.  So, if the threat occurs during a session when the intended victim is present, 
I would recommend the following: 
 

(1) Draw the intended victim's attention to the threat in case they missed it. 
(2) Indicate that you hear it as a serious threat and hope that the intended victim takes it 

 seriously, and takes whatever precautions seem in order. 
(3) Document clearly in your notes that you carried on this discussion.   

 
 WHAT HAPPENS NEXT?  THE AFTERMATH OF THE WARNING 
 

The NASW Code of Ethics which went into effect at the beginning of 1997, when referring to duty to 
warn and protect type situations, states in part: 
 

1.07(c) ...In all instances social workers should disclose the least amount of confidential information 
necessary to achieve the desired purpose; only information that is directly relevant to the purpose 
for which the disclosure is make should be revealed. 

 
This sounds straightforward and reasonable and would be consistent with codes of ethics for other 

professions.  However, in practice it is far more difficult to judge how much information is "directly relevant."  
Unforeseen in ethics codes and statutes is the terrorizing effect that such a warning may have on the person being 
warned.  Contrary to the focus of the professional literature, receiving such a warning may  have some very 
negative side-effects.  The story below is true with a few details changed for disguise: 
 

Mr. Smith picked up the phone.  A man claiming to be a therapist, whose name he didn't recognize, 
was on the phone.  The man indicating that he was calling because of some sort of ethical (or was it legal?) 
duty to warn him of a serious threat.  He said that a woman named Joan Dawes said she was going to shoot 
him and his family.  Mr. Smith was bewildered, and to make matters worse, didn't know who Joan Dawes was. 
 

He tried to get more information but the "therapist" appeared reluctant to say much else.  Finally he 
got him to reveal that "Joan Dawes" was his estranged stepdaughter who had apparently changed her name.  
He had no idea that she was back in town....and immediately wondered where she lived and worked.  He asked 
about precautions, the seriousness of the threat, why the therapist had not had Joan committed on a 72 hr. 
hold, etc. but the therapist would say no more. 
 

A week has gone by and Mr. Smith and his family are living in terror.  They have barely slept.  Calling 
the police did not help much.  What little the police were able to get out of the therapist didn't provide grounds 
to take any action.  In fact, even if they were to have a "talk" with Joan Dawes they indicated that this might 
only serve to make her angrier at them, at Mr. Smith, and at the therapist.  
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Regrettably, the story above is a true story with a few details altered.  The literature does not discuss what 
should be communicated and what the outcome of doing this might be.  A cynic might note that if one wanted to 
truly terrorize someone, the best thing one could do is to make a serious threat to a therapist and then watch 
while the therapist terrorizes them with a "warning."  So, put yourself in the position of the person receiving 
the call and think about what information might help you deal with what you are about to be told. 
 
  THREATS AGAINST THE PRESIDENT 
 

A plot against federal officials can be reported to the local police, but can also be reported to the FBI or 
Secret Service.  The Secret Service has argued that since a verbal threat against the President, Vice President, or 
members of their immediate families is a felony, professionals should report such threats and to not do so might 
be construed as misprision of a felony. (I have not heard of any case where this actually occurred and a 
professional was charged.)   While some highly regarded professionals such as Dr. Walter Menninger have 
written and spoken favorably about their experiences in making reports to the Secret Service, it is hard to believe 
that a verbal threat, as opposed to a plan or plot (which would be more of a "duty to warn or protect") would be 
sufficient grounds to violate confidentiality.  
 
 A FINAL WARNING 
 

There is a tendency for professionals to focus on legal standards for taking action.  However, 
standards set out in case law, statute, and codes of ethics rarely address the complex situations we find 
ourselves in from time to time. 
 

Situations of "creeping dangerousness" are far more common than true "duty to warn" situations 
in which a failure to act quickly could have fatal results.  Most of the time we need to be focused on what is 
occurring and how we intend to intervene clinically.  Most situations do not involve breaking 
confidentiality to prevent violence. 
 

Obtaining consultation and identifying and considering options is usually the best route for the 
appropriate handling of a volatile situation. 
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CLINICAL SUPERVISION: Ethical, Boundary & Risk Management Issues   

 
 PERSONAL RELATIONSHIPS WITH FORMER CLIENTS OR PATIENTS 
  

Gary R. Schoener*   
 
 INTRODUCTION 
 

It is not uncommon for staff to approach consultants, supervisors or colleagues with questions about the 
propriety of post-termination friendships or other involvements with clients.  Often they typically underplay the 
intensity of the feelings involved, the dependency, or the amount of actual involvement. Many a colleague, 
consultant, or supervisor has unwisely supported, or at least not challenged, such involvement, believing it to be 
harmless.  Sometimes a simple reminder is given about avoiding sexual contact. But many such relationships 
are problematic and risky. 
 

The problem here is the slippery slope...an eventual boundary violation that becomes the basis for a 
complaint begins with innocent interaction.  The eventual boundary violation is not the key event, but simply a 
culmination of a series of events. A friendship or other social relationship can easily lead to any or all of the 
following: 
   

(1) a sexual or romantic relationship;   
(2)  a financial or business relationship, which becomes problematic if 

it does not work out and the former client feels ripped off;   
(3) continued professional service done outside of the professional context,  

but which is cast as some sort of friendship.  
 

Although the literature, ethics codes, and licensure standards have focused on the danger to the former 
client, professionals need to be aware of their own liability and vulnerability.  If something goes wrong in 
the eventual relationship, they may be liable legally and stand to lose a great deal.   
 

Many professionals overlook this since when the relationship begins they are the more powerful party 
and feel quite confident. The power differential in the relationship can shift once the relationship becomes 
personal (Luepker & Schoener, 1989). Once lines are crossed, they are at considerable risk if the former client 
becomes angry.  I'm going to focus on a romantic or sexual relationship because this is where the most 
clear-cut standards are articulated. But the risks go beyond sex and include any significant relationship 
which does not work out well in the former client's eyes. 
 
 CIVIL LIABILITY 
 
 

Strictly speaking, in many jurisdictions, if one can show that sexual contact (or anything else which 
becomes harmful) with a former client or patient grew out of the previous professional relationship so that the 
ongoing contact represents a "continuous course of action," there may be liability found in a malpractice action.  
This is a matter of case law, not statute, except in a few states.  So, if there is not a clear termination and a 
period of no contact which is convincing, this is seen as a continuous relationship and 
  
* Licensed Psychologist (M.Eq.) and Executive Director, Walk-In Counseling Center, Minneapolis, 
Minnesota  (www.walkin.org).   Can be reached by e-mail at:  grschoener@aol.com.  This memorandum is not 
meant as clinical or legal advice in any given circumstance.   
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thus subject to the same sort of lawsuit that might be filed concerning practitioner behavior during the 
period of the formal professional service relationship. 
 

As a result of concern about psychotherapists' sexual exploitation of clients, a few states enacted statutes 
creating a special cause of action for this situation.  Such statutes were enacted in Minnesota and Wisconsin in 
1986, in California in 1987, in Illinois in 1989, and in Texas in 1993.  Such a statute is not required to file such a 
suit. 
 

Even without such a statute, if such behavior, of course, is forbidden by the code of ethics in a profession, 
then it is easily shown to be malpractice.  As such, in the psychotherapy professions, post- termination sexual 
contact with a former client (at least if it occurs within two years of termination) is generally malpractice.  In the 
case of a nurse, physician, or other health professional, it would depend on the circumstances.  For any 
professional, another issue would be whether they were still providing professional service.  If one is still doing 
some form of "counseling, this may be considered an ongoing professional relationship -- not a terminated one. 
The physician who continues to prescribe medications may still be the person's "doctor." 
 

Suits can be filed under theories of "breach of fiduciary duty" or of "malpractice."  Breach of fiduciary 
duty means that you were in a trusted position, had a duty, and breached that duty.  Malpractice requires the 
showing of the presence of a duty to a client and a failure to provide care which met the standard of care and thus 
breached the professional duty.  In both one must then show damages were a direct result of the failure.   
 
 LICENSURE-RELATED STANDARDS   
 

State licensure laws or certification laws in each state may include codes of conduct which define the 
post-termination relationship with a former client or patient.  Most codes adopt the ethical standards of the major 
national professional organization for that profession.  However, in some states such as Florida, the standards 
may be more stringent.   
 

Research shows that in the case of psychology licensure boards, when the defense was used that the 
therapy was terminated before sex began, the  offending practitioner tended to have the same penalty as for sex 
which occurs during therapy.  However, this may be because the defense was seen as just that -- a bogus denial.  
Furthermore, since by implication or rule all such laws refer to the existing ethical provisions, sexual 
involvement with former clients is either "never OK" or rarely OK, depending on the profession involved. 
(Bisbing, Jorgenson & Sutherland, 1995, 1997, 1999; Schoener, 1989) 
 

Pennsylvania, Ohio, Maryland, and New Jersey  licensure boards in psychology, social work, and 
medicine (in cases involving psychiatrists) have all brought charges and disciplined practitioners for sexual 
contact with former clients.  Licensure complaints have a standard of proof similar to that of civil cases.  While 
one has a right of appeal, as a practical reality appellate courts rarely overturn actions of state boards.  Even 
when there is a hearing before an administrative law judge the Board is not obligated to accept the findings and 
recommendations of the hearing officer.  As such the outcome in such a case may depend on a good deal on how 
the state views the case.  As a general rule, post-termination sexual involvement with a client is deemed to be a 
violation.  In regard to licensing Boards in Nursing, this standard tends to be applied to mental health or 
psychiatric nursing, but not necessarily other nursing roles. 
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 CRIMINAL STATUTES   
 

Eight of the twenty two states which have criminal statutes pertaining to therapist-client sexual contact 
address the post-termination relationship. (If the client is a minor, the sexual contact is criminal in all states.)  
Only Ohio, of Pennsylvania's neighbors, has criminalized therapist-client sex as of June 2002, and their 
statute does not address the post-termination relationship.  
 

Minnesota allows for criminal prosecution for sex with a former psychotherapy client  when the sex 
occurred as a result of emotional dependency or therapeutic deception (leading the client to believe that the sex is 
part of therapy or consistent with it).  In the case of the emotional dependency, it must be sufficiently strong to 
render the client unable to resist the therapist's advances.  Connecticut is similar to Minnesota.  New Mexico and 
Iowa include the year following termination, with Iowa citing emotional dependence as the issue.  Texas has a 
two year post-termination period, but the state must prove emotional dependence.  The therapist who terminates 
the relationship primarily to engage in sex can be criminally prosecuted in Florida.  California uses a similar 
standard, but it is a defense if the therapist has referred the client to another mental health provider prior to the 
sex. (For more information on the criminal issues, the reader is referred to Bisbing, Jorgenson & Sutherland, 
Sexual Abuse by Professionals: A Legal Guide, 1995, 1997, 1999.) 
  
    
 ETHICAL STANDARDS IN VARIOUS PROFESSIONS 
 

What follows below are the current formal ethical standards as regards sex with a former client which 
appear on the accepted ethical code for a profession.  There are no specific prohibitions with other sorts of 
relationships with former clients.  However, this does not mean that discipline is not possible if it can be 
hown that you somehow harmed a former client through some other means. s 

 
ALCOHOLISM & SUBSTANCE ABUSE COUNSELORS:    
 

In this field there is no one generally accepted national code of ethics. The Code of the National 
Association of Alcoholism and Drug Abuse Counselors (NAADAC) is silent on the issue of former clients. In 
states which have a certification process or licensure for substance abuse counselors, those codes apply.  It has 
become increasingly common to have rules that forbid sexual behavior with a former client for two years 
following the client's completing treatment (finishing the continuum of care) at that agency.  Furthermore, this 
includes all clients of the agency -- not just the ones that the counselor has personally treated.  This is because 
traditionally drug and alcohol abuse treatment has been done in facilities in which clients are clients of the 
institution. 
  
 
MARRIAGE & FAMILY THERAPISTS:   
 

Since 1 Aug 1988 the American Assn. for Marriage & Family Therapy has forbidden sex for 2 years 
after termination.   This applies to either spouse or any family member who is seen in even a single session 
of marital or family therapy.  Needless to say, ending up romantically involved with the spouse or former 
spouse of a client who came to you for help with a troubled relationship is likely to generate serious distress and 
upset.  If the spouse has attended a single session or spoken to the therapist on the phone there is a clear-cut duty 
to the spouse in most jurisdictions.  The same is true of family therapy where a therapist ends up involved with a 
member of the family after therapy ends. 
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In the revised AAMFT Code of Ethics which went into effect on 1 July 2001, there is an additional 
standard for post-termination situations:  Should therapists engage in sexual intimacy with former clients 
following two years after termination or last professional contact, the burden shifts to the therapist to 
demonstrate that there has been no exploitation or injury to the former client or to the client's immediate 
family.  It would appear that the retrospective upset caused to a former spouse of the former client might 
therefore be sufficient for an ethics complaint. 
  
 
MEDICINE -- NON-PSYCHIATRIC PHYSICIANS:   
 

If non-psychiatric physicians are engaged in psychotherapy or counseling related to emotional 
issues, the psychiatric standards (below) are recommended by the American Medical Assn. (AMA). Both 
the AMA standard and the general standard of care in U.S. for a non-psychiatric physician-patient relationship 
require a discussion with patient about implications (e.g. that they can't be a patient again -- they can't 
have both a doctor and a lover), and termination of the professional relationship with referral to another 
physician.  Although not explicitly stated, cancellation of all medication prescriptions and having them 
rewritten by the new physician is advisable since physicians are generally prohibited from writing 
prescriptions for persons who are not their patients.  There are a number of cases where charges have been 
brought of sex with a client due to the fact that a physician has written several prescriptions for the former client 
after care was terminated. 
  
 
MEDICINE -- PSYCHIATRISTS:   
 

After having various standards for a number of years, the American Psychiatric Assn., in 1993, went from 
a "nearly never OK" standard to an absolutely "never OK" standard (although an article after the debate spoke 
of the burden being on the psychiatrist to show that the case was an exception, implying that there might be some 
sort of a loophole).  The American Medical Assn. has indicated that where there was psychotherapy in the 
doctor-patient relationship, this more stringent psychiatric standard should be used. 
  
 
NURSING:   
 

American Nursing Assn. ethics code does not deal with post-termination involvement with clients.  
Where there is not a psychotherapeutic relationship, the situation is  less clear.  Periodically one reads of nurses 
marrying former patients, such as renown physicist Steve Hawking's highly publicized marriage to his 
rehabilitation nurse of many years. As regards psychiatric or mental health nursing, where there is a 
psychotherapeutic relationship, the nurse can expect to be held to a standard similar to that of other 
mental health professionals. For example, the Ontario College of Nursing has set a standard wherein sexual 
contact with a former patient was prohibited for a year after a psychotherapeutic relationship terminated, and 
then only if in the nurse's judgment the relationship would not have a negative effect on the patient's well-being.  
(For other nursing care, the nurse may initiate or engage in a relationship with a patient if it is not anticipated that 
the patient will need future care.) 
 

In a document published in January 1994, entitled STATEMENT on Psychiatric-Mental Health Clinical 
Nursing Practice and STANDARDS of Psychiatric-Mental Health Clinical Nursing Practice (ANA Council 
on Psychiatric & Mental Health Nursing, American Psychiatric Nurses Assn., Assn. of Child & Adolescent 
Psychiatric Nurses, Society for Education & Research in Psychiatric-Mental Health Nursing) forbids intimate 
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or sexual relationships with current clients, and indicates that the nurse "avoids sexual relationships" with 
former clients and"recognizes that to engage in such a relationship is unusual and an exception to 
accepted practice."  This is very similar to what was until several years ago the standard for psychiatrists -- that 
it is nearly never OK to have sex with a former patient.   With nursing care which does not involve 
psychotherapy, or counseling concerning emotional difficulties, it is likely that the closest parallel is the stance 
taken by the American Medical Assn. as regards non-psychiatric physicians -- namely that the professional 
relationship must be clearly terminated and it should be clear that the professional cannot provide for future care 
needs. 
  
 
OTHER HEALTH PROFESSIONS:  
 

Chiropractors, Physical Therapists, Massage Therapists and others who do services ancillary to mental 
health care or provide psychotherapy-like services in some settings generally have no standards governing the 
former patient, although in civil cases they may be held to a general standard for therapists when they are acting 
as therapists. The National Board for Certification in Occupational Therapy disciplines occupational therapists 
whose sexual relationship grew out of the therapeutic one.  Ethics codes for dentists and many other health 
professions are silent on the issue of post-termination sexual involvement.    
  
 
PASTORAL COUNSELORS:   
 

The American Assn. for Pastoral Counseling prohibits sex for two years following termination of the 
counseling relationship. For clergy in counseling roles any extra-marital sex is generally forbidden, even after 
termination of the counseling relationship by denominational rules, canons, or expectations. 
  
 
PSYCHOLOGY:  
 

Psychology had a nearly 15 year debate about standards for sex following termination.  It started with an 
unclear standard in the 1970's and early 1980's. During the debate, a standard was developed in June 1987 that 
terminating a professional relationship in order to have sex was unethical although even this was not 
incorporated into the Code at that time. In its revised Code of Ethics in 1992, the American Psychological Assn. 
(APA) created an absolute prohibition for two years following termination of therapy. Even in 
relationships which begin after 2 years the psychologist has the burden of showing there has been no 
exploitation, in light of "relevant factors," including: 
 

(1) the amount of time that has passed since therapy terminated,  
(2) the nature and duration of the therapy,  
(3) the circumstances of the termination,  
(4) the patient's or client's personal history,  
(5) the patient's or client's current mental status,  
(6) the likelihood of adverse impact on the patient or client and others, and  
(7) any statements or actions made by the therapist during the course of therapy 

suggesting or inviting the possibility of a post-termination sexual or romantic  
relationship with the patient or client."  

 
The Feb. 2001 issue of Monitor on Psychology published the proposed revised standards which have 
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since that time been open for comment and debate.  Despite earlier indications that a "never OK" standard would 
be part of this new code, that has not been the case in successive drafts.  However, the final version has not yet 
been approved so the topic is technically open. 
 

A few standards are provided for terminating: unless precluded by the client's conduct, "...the 
psychologist discusses the patient's or client's views and needs, provides appropriate pre-termination counseling, 
suggests alternative service providers as appropriate, and takes other reasonable steps to facilitate transfer of 
responsibility to another provider if the patient or client needs one immediately.  
  
 
SOCIAL WORK:  
 

For years there was no clear & explicit ban on sex with former clients.  The National Federation of 
Societies for Clinical Social Work have for some years banned initiation of relationships with former clients 
"...whose feelings toward them may still be derived from or influenced by the former professional relationship."  
The new NASW code now prohibits sex with former clients in section 1.09, but states that if a social 
worker claims an exception, the full burden is on them to demonstrate "...that the former client has not 
been exploited, coerced, or manipulated, intentionally or unintentionally."  The code also bans sexual 
contact with clients' relatives or close personal friends where there is a potential to harm the client, but it 
is not clear whether this extends to former clients' relatives and friends. 
  
 
 CONCLUSION 
 

While standards vary, the clear trend is towards prohibition of romantic or sexual relationships with 
former clients no matter how much time has passed.  In addition, various professional fields do not believe 
that simply stopping formal sessions in the office or stopping the billing for services, or writing a 
"termination note" for the file are sufficient to declare a professional relationship ended. 
 

Interestingly, professionals rate the propriety of marrying a former client far differently from having sex 
with a former client. Early literature in the 1970's sometimes argued that if a marriage resulted the situation 
would be considered quite differently.  Marriage is seen as far more acceptable than sex, even though presumably 
those who marry have sex, and have probably had sex before the marriage. A number of prominent figures in the 
various psychotherapy fields are in fact married to former clients.  In fact, Frieda Reichman notes in her 
autobiography that she and her analysand Erich Fromm had the "common sense" to terminate the therapy prior to 
marrying.  A romantic relationship developed during the therapy.  Both are eminent figures in the field.  In 
reality the issue of post-termination relationships is quite complex (see for example Applebaum & Jorgenson, 
1991; Bisbing, Jorgenson & Sutherland, 1995; Gonsiorek & Brown, 1989; Schoener, 1989; Letters to the Editor 
section of the American Journal of Psychiatry, v. 149, July 1992). 
 

Only one text has focused on much more than sexual relationships with former clients -- Boundaries and 
Boundary Violations in Psychoanalysis (Gabbard & Lester, 1995).  Although in psychoanalysis there is a long 
history of analysts and their former clients becoming colleagues or otherwise relating to each other as members 
of the same faculty or same affinity group, these authors have discussed some of the practical issues in how one 
relates after therapy ends. 
 
 

There are two texts that argue for post-termination involvements, including intense friendships and even 
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romantic relationships (Heyward, 1993; Ragsdale, 1996), although this point of view is rarely even mentioned in 
the professional literature.  Furthermore, the examples and hypotheticals given in such texts always involve a 
high functioning former client, not someone with serious and persistent mental illness. 

 
The challenge in community mental health programs is that case management and many types of 

counseling activities bear similarities to what friends and family do for people.  Clients of such programs 
are typically people lacking those resources.  The risk is that their needs and workers caring can easily 
lead to a slippage into a post-termination "friendship."  Within the context of this social or "friendship" 
relationship,  anything which goes wrong is the responsibility of the worker.  The relationship, having 
started on unequal footing, is still deemed to be that way.  Ironically, the client may have considerable 
power in that if he/she reports the relationship the worker may be at risk for losing job or credentials.  So, 
one of the things that can happen is that the growing power of the client can lead to threats -- open or 
veiled -- and poison the relationship. 
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